2.    Citation  No.   2083401  issued April  24,   1985.

"In miner  No.   4 panel  there  is  a gap  of   .006   in   the   con-
nection  box  located  under  the  seat of miner No.   4.     The  miner   is
beyond  the   last  open  crosscut   in  room No.   8025.     A  CSE   reading
shows  0.0%.     This  condition could possibly  cause a   hazard  to
employees   in   this  panel."

3.    Citation  No.   2083419   issued October  15,   1985.

"In miner  No.   9  there  is  a gap  of   .011  in  the   right   head
light on miner  No.   9.     The miner  is   in the  last  open  crosscut   on
the  shortwall  section.     A CSE  shows   0.0% methane  in  this   area.
This  condition could possibly  cause  a  hazard to employees   in   this
panel."

On  a  five-part   "Gravity"   scale   ("No Likelihood",   "Unlikely",

"Reasonably  Likely",   "Highly Likely",   and  "Occurred")   provided

on  the  face  of  the  citation  form,   all  three Citations  were  marked
"Reasonably  Likely" .

The  Citations   issued  under  Section  104(a)   of   the   Act,   also
charged that the violations were  "significant and  substantial"
(herein   "S  &   S") .

In  Secretary v.   Consolidation Coal  Company,   6   FMSHRC   189
(1984),   this  Commission  held that  S  &  S  findings may  be  made   in
connection with  a  citation  issued under  Section  104(a)   of   the  Act
Considering  this   ruling   in conjunction with U.S.   Steel   Mining
Company,   6  FMSHRC   1834   (1984),  where  the mine operator   was
allowed  to contest  S &  S  findings entered on  Section   104(d)(l)
citations   in  a penalty case,   it  is  initially concluded   that
S  &  S findings  are properly reviewable  in  this penalty  proceed-
ing.

The matter  came  on  for  hearing  in Rock  Springs,   Wyoming   on
August  20,   1986.     Both parties were well  represented.

The Respondent concedes  the occurrence of  the  three
violations but urges that such were  not S &  S,   thus   raising   the
major   issue posed and only  issue aside from the  amount   of   ap-
propriate penalties.    The Secretary seeks a penalty  of   $157   for
each violation.

Having carefully considered the transcript of testimony and
the briefs submitted by both parties, the position of Respondent
is found supported in the record and meritorious.

FINDINGS

At the  outset  of  the  hearing  the parties entered   the
following  stipulations on the record:

(a)     Respondent  is  a large mine operator;
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